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[1]
RULE 17901; RCW 82.16.052: PUBLIC UTILITY TAX – DEDUCTION – ENERGY CONSERVATION – EXPENDITURES FOR.  Eligibility for a public utility tax deduction for costs incurred in implementing energy conservation measures is dependent on giving priority for such measures to senior and low-income citizens.  If a public utility company has more than one program for achieving such conservation, where possible, each program will be evaluated individually in judging whether it qualifies for the deduction.

Headnotes are provided as a convenience for the reader and are not in any way a part of the decision or in any way to be used in construing or interpreting this Determination.

NATURE OF ACTION:

Public utility company seeks tax credit for expenditures made to reduce energy end use.

FACTS:

Dressel, A.L.J.  -- (([T]axpayer) is a public utility company that produces and sells electricity and natural gas to the customers in its service area.  Its books and records were examined by the Department of Revenue (Department) for the period January 1, 1991 through December 31, 1994.  As a result a tax assessment, identified by the above-captioned numbers, was issued for $. . . .  The taxpayer paid the assessment, but now seeks a refund of $. . . .

In the referenced audit the Department disallowed tax credits claimed by the taxpayer on three of 12 Demand Side Management (DSM) programs administered by the taxpayer.  Demand Side Management, according to the taxpayer’s representative, is a fancy phrase for weatherization.  Under these programs, the taxpayer endeavors to reduce energy consumption by updating homes and businesses
 with efficient gas and electricity sources.  For instance, it might replace the electric baseboard heating system in a residence with a modern electric furnace or other heating system.  Or it might replace an aging oil furnace with a more efficient gas furnace.  As examples of improvements it might make in the commercial arena, the taxpayer said it might revamp the lighting in an industrial building or replace old electric motors with more energy-efficient ones.  

Specifically, the three programs disallowed by the Department were the taxpayer’s commercial/industrial energy efficiency program, its commercial/industrial fuel efficiency program, and its manufactured housing acquisition (MAP) program.  The first two are adequately described in the preceding paragraph.  The MAP program, according to the taxpayer, is actually administered by the . . . .  It pays subsidies to the makers of manufactured homes to include energy saving devices in those homes.  Utility companies like the taxpayer, however, are the entities that pay for this program. 

The Department denied the credits because the three programs mentioned did not give a preference to senior citizens and persons in low-income brackets.  The Department contends that the statute that authorizes these energy conservation credits, RCW 82.16.052, requires that such preferences be given.

In disagreeing with the Department’s position, the taxpayer argues that its energy conservation programs should be judged as a whole and not scrutinized individually, as the Department has done.  As stated earlier, nine of 12 such programs were deemed eligible for the RCW 82.16.052 credit in the audit.  As to the two commercial programs, the taxpayer points out that WAC 458-20-17901 (Rule 17901) contemplates commercial, as well as residential, end users as potentially eligible for the credit.  Regarding the MAP program, the taxpayer states that senior citizens and low-income people purchase a significant number of manufactured homes.

ISSUE:

In judging whether the energy efficiency programs of a public utility company are eligible for a public utility tax credit, should such programs be evaluated as a whole or individually, in terms of whether or not they give preferences to senior citizens and low-income people?

DISCUSSION:

The statute that authorized the contested credits is RCW 82.16.052.  During the audit period,
 it read, in part:

Deductions in computing tax‑-Energy efficiency programs‑-Expiration of section.  (1) In computing tax under this chapter there shall be deducted from the gross income:

. . .


(b) Those amounts expended on additional programs that improve the efficiency of energy end use if priority is given to senior citizens and low-income citizens in the course of carrying out such programs.


(2) The department, after consultation with the utilities and transportation commission in the case of investor-owned utilities and the governing bodies of locally regulated utilities, shall determine the eligibility of individual programs for deductions under this section.

[1]  (Italics ours.)  Plainly, senior citizens and low-income citizens must be given priority in order for a taxpayer to avail itself of the credit.  

In Det. No. 88-361, 6 WTD 379 (1988), we were called upon to determine whether the expenditures related to a dam project qualified for a related public utility tax credit based on RCW 82.16.055.  In that decision we concluded that the deduction (credit) was not for the total cost of an eligible project, but only for those more direct project costs for the production of electricity from cogeneration or renewable energy resources.  In other words we construed the tax deduction narrowly, a practice approved in Lacey Nursing v. Dept. of Revenue, 128 Wn.2d 40, 49-50 (1995).  

It occurs to us that judging the programs individually gives a more accurate reading of which ones meet the criteria of RCW 82.16.052.  Otherwise, included for deduction may be some expenditures that the legislature did not intend to cover.  Besides a couple of other expenditures not here applicable,
 only costs incurred to improve energy efficiency are deductible and only when senior and low-income citizens are given priority for those improvements.  If we judged the taxpayer’s energy efficiency programs as one, we would be exceeding the scope of the tax credit authorized by the legislature.  Moreover, there is no other indication in the statutory scheme or in Rule 17901 that the programs should be evaluated in terms of their overall effect.  

As to the taxpayer’s statement that RCW 82.16.052 was intended to apply to commercial as well as residential conservation measures, we do not disagree.  However, the availability of the tax credit is still dependent on a preference for low-income and senior citizens, something that the taxpayer has failed to demonstrate vis-à-vis the two commercial programs in question.  Regarding the MAP program, while it may be true that senior citizens and low-income citizens purchase many manufactured homes, that is not because those two classes have priority over anybody else.  Persons outside those classes have equal access when it comes to acquiring manufactured homes. 

For this combination of reasons, we find that the Department correctly disallowed the credit for the three energy conservation programs at issue.

DECISION AND DISPOSITION:

The taxpayer’s petition is denied.
DATED this 6th day of October, 1998. 

� Identifying details regarding the taxpayer and the assessment have been redacted pursuant to RCW 82.32.410.


� Including commercial/industrial operations.


� RCW 82.16.052 “expired” January 1, 1996.


� See the complete text of former RCW 82.16.052.
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