This rule has been repealed effective 12/16/05.

See Chapter 458-61A for current REET rules.
WAC 458-61-650  Tenants in common and joint tenants.  (1) The real estate excise tax does not apply to the transfer of real property which results in the creation of a tenancy in common when no consideration passes otherwise.  Gifts are generally exempt from the real estate excise tax.  Cite WAC 458-61-410, Gifts, on the real estate affidavit to claim an exemption from the real estate excise tax for such a transfer.

(a) Example 1.  A owns a parcel of property outright.  A creates a tenancy in common with B.  B gives no consideration for the creation.  A has given a gift of equity in the property to B and the real estate excise tax does not apply.

(b) Example 2.  A owns a home with an underlying mortgage.  A creates a tenancy in common with B.  B gives no consideration for the creation, but agrees to and makes partial payments on the mortgage.  A has given a gift of the equity owned, but has received a relief of debt from B to the extent B makes payments on the mortgage.  Real estate excise tax applies to the relief of debt received by A.  See also, WAC 458-61-410, Gifts.

(2) The partition of real property by tenants in common or joint tenants by agreement or as the result of a court decree is not a taxable transaction.  A partition of property occurs upon the division of the property in proportion to the owners' interests.  In order to qualify for this exemption, the partition must be in proportion to the tenants' interests in the property.

Example 1.  A, B, and C own five riverfront parcels as tenants in common.  One parcel is worth twice as much as any of the others, which are all equivalent in value.  The property is partitioned.  A receives the especially valuable parcel; B and C receive two parcels each.  Because the parcels have been partitioned in accordance with their interests in the property (here, one-third), the real estate excise tax does not apply to the transfer.

(3) The real estate excise tax does not apply to the transfer of real property which results in the creation of a joint tenancy with right of survivorship when no consideration passes otherwise.  Gifts are generally exempt from the real estate excise tax.  Cite WAC 458-61-410, Gifts, on the real estate affidavit to claim an exemption from the real estate excise tax for such a transfer.

Example 1.  Consider friends, G and H.  G creates a joint tenancy with right of survivorship with H for estate planning purposes.  H gives no consideration to G for the creation of the joint tenancy.  The real estate excise tax does not apply to this transfer.

(4) The transfer of property upon the death of a joint tenant to the remaining joint tenants under a right of survivorship is not subject to the real estate excise tax.  Transfers of real property by inheritance are not subject to the real estate excise tax.  Cite WAC 458-61-412, Inheritances, on the real estate excise tax affidavit to claim an exemption from the real estate excise tax for such a transfer.

Example 1.  Reconsider Example 1 in (3)(a) above.  On G's death, H is the surviving joint tenant and now owns the property outright.  The real estate excise tax does not apply to this transfer.  See also WAC 458-61-412, Inheritances.

(5) The sale of the interest in real property from one or more joint tenants or tenants in common to remaining tenants or to a third party is a taxable transaction.  The taxable amount of the sale is the total of the following:

(a) Any consideration given;

(b) Any consideration promised to be given including the amount of any debt remaining unpaid on the property at the time of sale multiplied by that fraction of interest in the real property being sold.

[Statutory Authority:  RCW 82.32.300 and 1993 sp.s. c 25.  94-04-088, § 458-61-650, filed 2/1/94, effective 3/4/94.  Statutory Authority:  RCW 82.45.120 and 82.45.150.  86-16-080 (Order PT 86-3), § 458-61-650, filed 8/6/86; 82-15-070 (Order PT 82-5), § 458-61-650, filed 7/21/82.]

