This rule has been repealed effective 12/16/05.

See Chapter 458-61A for current REET rules.
WAC 458-61-411  Exemption--Irrevocable trusts.  (1) Introduction.  The real estate excise tax applies to the transfer of real property to an irrevocable trust when the transfer results in a change in beneficial interest and not a mere change in identity or form and valuable consideration is present in the transfer.

(a) Example 1.  Husband and wife as grantors transfer real property having a true and fair value of $500,000 with a deed of trust indebtedness of $300,000 to an irrevocable trust.  The trustee is required to pay all the income annually to the grantors or the surviving grantor should one die.  Upon the death of both grantors, the property is to be divided equally between the grantors' children.  The real estate excise tax does not apply to the transfer to the irrevocable trust, even if the trust pays the indebtedness, because the transfer has no present change in beneficial interest, and the grantors have not received consideration in the form of a relief of the liability.

(b) Example 2.  Upon the death of a spouse, the deceased spouse's 1/2 interest in real property is transferred to a testamentary trust.  The trustee has the sole discretion to either  accumulate income or pay the income to the surviving spouse and/or children and/or grandchildren.  Real estate excise tax does not apply to this transfer.  Assume the surviving spouse makes a gift of the remaining 1/2 interest in the real property, valued at $150,000 with a $30,000 indebtedness for which the surviving spouse is personally liable, to the testamentary trust of the deceased spouse, and the trust pays or is obligated to pay the indebtedness.  The real estate excise tax applies to this transfer because a present change in beneficial interest in the property has occurred and the surviving spouse has received consideration in the form of the relief of liability from the payment of the indebtedness. $30,000 is the taxable value for real estate excise tax purposes.  Note that when the property transferred by the surviving spouse has no underlying debt for which the surviving spouse has a personal liability, the real estate excise tax would not apply because no consideration for the transfer would be received.  Instead, the transfer would be a gift and exempt from the real estate excise tax as explained in WAC 458-61-410, Gifts.

(2) The real estate excise tax does not apply to the distribution of real property to the beneficiaries of an irrevocable trust when no valuable consideration is given and the distribution is made according to the trust instrument.

(3) Documentation.  A copy of the trust instrument must be attached to the real estate excise tax affidavit provided to the department if an exemption from the real estate excise tax is claimed.

(4) Revocable trusts.  For the taxability of transfers into a revocable trust, see WAC 458-61-375 (2)(i), Exemption--Mere change in identity or form--Family corporations and partnerships.

[Statutory Authority:  RCW 82.32.300 and 1993 sp.s. c 25.  94-04-088, § 458-61-411, filed 2/1/94, effective 3/4/94.]

