This rule has been repealed effective 12/16/05.

See Chapter 458-61A for current REET rules.
WAC 458-61-374  Exemption--Transfers made "subject to."  (1) A transfer of real property subject to an underlying debt when the grantor is not personally liable for the debt and when no other consideration is given for the transfer is exempt from the real estate excise tax.

(a) Example 1.  Y purchases Oakacre with funds obtained from YES Corporation and secured only by Oakacre.  Y has no personal liability for this debt.  If Y fails to make payments on the debt, YES may foreclose on Oakacre, but it may not obtain any judgment against Y because Y has no personal liability for the debt.  Y transfers Oakacre to Z subject to the underlying debt owed by Y to YES.  Z gives no other consideration for Oakacre.  Z takes Oakacre subject to the underlying debt but has no personal liability for the debt.  If Z fails to make payments, YES may foreclose on Oakacre, but it may not obtain a judgment against Z (who, like Y before, has no personal liability for the debt).  Because Y is not personally liable for the debt, Z's payments on the underlying debt to YES do not relieve Y of any liability for the debt.  The real estate excise tax does not apply to this transfer.

(b) Example 2.  Y transfers Oakacre to Z subject to an underlying mortgage owed to Bank.  Y is personally liable for the mortgage to Bank.  If the mortgage payments are not made, Bank may foreclose on Oakacre and obtain a judgment against Y if the value of the property is insufficient to pay the mortgage.  Z gives no other consideration for Oakacre, but Z agrees with Y to make all future payments on the underlying mortgage.  The real estate excise tax applies to this transfer for two reasons:  First, Y remains personally liable for the mortgage.  Second, Z's payments on the underlying mortgage relieve Y's debt obligation each time a payment is made.  Note that even if Z were to assume the loan, the real estate excise tax would apply because an assumption of debt is included in the definition of consideration (see subsection (3) of this section) and a transfer for consideration is subject to the real estate excise tax (see WAC 458-61-225).

 
(2) A copy of the debt instrument verifying the debt's character and the absence of any personal liability of the grantor shall be provided by the taxpayer as an attachment to the department's copy of the real estate affidavit.

(3) See WAC 458-61-225 for transfers when the grantor does have personal liability for the underlying debt on the property transferred.

[Statutory Authority:  RCW 82.32.300 and 1993 sp.s. c 25.  94-04-088, § 458-61-374, filed 2/1/94, effective 3/4/94.]

