This rule was in effect 2/28/86-4/20/01.


WAC 458-20-247  TRADE-INS, SELLING PRICE, SELLERS' TAX MEASURES. 

Initiative Measure No. 464, approved November 6, 1984 amended RCW 82.08.010(1), the statutory definition of "selling price," by excluding from that term the value of "trade-in property of like kind."  The effective date of this exclusion is December 6, 1984.  As a result, the retail sales tax measure on trade-in sales is reduced by the value of the property traded in.  Thus, on and after the effective date, the value of "trade-in property" may be excluded from the measure of retail sales tax to be collected and reported by the seller who accepts the trade-in property as payment for new or used property sold.  Actual DELIVERY of the property to the buyer determines when the sale is made (see WAC 458-20-103).  The initiative applies only to sales where the property is delivered to the purchaser on or after December 6, 1984.
Under RCW 82.08.010, as amended by the initiative, "the term 'selling price' means the consideration, whether money, credits, rights, or other property EXCEPT TRADE-IN PROPERTY OF LIKE KIND, expressed in terms of money, paid or delivered by a buyer to a seller, all without any deduction, on account of the cost of tangible property sold, the cost of materials used, labor costs, interest, discounts, delivery costs, taxes other than taxes imposed under this chapter if the seller advertises the price as including the tax or that the seller is paying the tax, or any other expense whatsoever paid or accrued and without any deduction on account of losses."  (Amendatory language underscored.)


                         DEFINITIONS 

Unless otherwise stated, the terms "tax," "taxable," and "nontaxable," as used in this rule, refer to retail sales tax only.
The terms, "trade-in," "traded- in," and "property traded-in" have their ordinary and common meaning.  They mean property of like kind to that acquired in a retail sale which is applied, in whole or in part, toward the selling price.
The term "property of like kind" means articles of tangible property of the same generic classification.  It refers to the class and kind of property, not to its grade or quality.  The term includes all property within a general classification rather than within a specific category in the classification.  Thus, as examples, it means furniture for furniture, motor vehicles for motor vehicles, licensed recreational land vehicles for licensed recreational land vehicles, appliances for appliances, auto parts for auto parts, audio/video equipment for audio/video equipment, and the like.  These general classifications are determined by the nature of the property and its function or use.  It may be that some kinds of property fit within more than one general classification. For example, a motor home is both a motor vehicle and a licensed recreational land vehicle.  Thus, for purposes of this rule, a motor home may be taken as a trade-in on a travel trailer, truck, camper, or a truck with camper attached, and vice versa.  Similarly, a travel trailer may be taken as trade-in on a motor home even though a travel trailer is not a motor vehicle; both are licensed recreational land vehicles.  Conversely, a utility trailer may not be taken as trade-in on a travel trailer, for purposes of this rule, because a utility trailer is neither a motor vehicle nor a licensed recreational land vehicle. Similarly, a car may not be taken as trade-in on a camper and vice versa.
Under these definitions it is not required that a car be traded-in exclusively on another car in order to get the trade-in reduction of the tax measure. It could, as well, be traded-in as part payment for a truck, motorcycle, motor home, or any other qualifying motor vehicle.  Similarly, a sofa for a recliner chair, a pistol for a rifle, a sailboat for a motorboat, or a gold chain for a wrist watch are the kinds of generic trade-in transfers which would qualify.  However, the exclusion of the value of property traded-in does not include such things as a motorcycle for a boat, a diamond ring for a television set, a battery for lumber, or farm machinery (including tractors and self propelled combines) for a car.
VALUE OF PROPERTY TRADED-IN -- The seller and buyer establish the value of property traded-in.  However, the parties may not overstate the value of the property traded-in in order to artificially lower the amount of sales of use tax due. Absent proof of a higher value, the property traded-in must be determined by the fair market value of similar property of like quality, quantity, and age, sold or traded under comparable conditions.  It is the substance of the actual sale and trade-in transaction which will control the retail sales tax measure, regardless of any subsequent accounting adjustments to the seller's inventory records or books of account.
RECORD KEEPING -- RCW 82.32.070 requires every person liable for any tax to keep and preserve records from which true tax liability can be determined.  Before any exclusion from the selling price for the value of property traded-in will be allowed, the property traded-in must be specifically identified and clearly indicated as "trade-in," by model, serial number and year of manufacture where applicable, and the full trade-in value must be shown on the sales agreement or invoice given to the purchaser, with a copy retained in the seller's permanent sales records.

For example:

Less "trade-in" - 1983 G.E. Refrigerator/Freezer
Model No. GE-RF0001, Serial No. 0001, $300.

ENCUMBERED PROPERTY TRADED-IN -- Sellers are allowed to consider as nontaxable the value of property traded-in even though ownership of the property may be encumbered by a conditional sale, retail installment contract, or security interest; provided that, the property traded-in must be actually transferred to the seller of the new or used property for which it is traded-in.
CASUAL OR ISOLATED SALES -- The retail sales tax applies to all casual or isolated retail sales made by any person who is engaged in business activity, that is, a person required to be registered and reporting tax to the state. Persons who are not engaged in business activity, i.e., private persons, are not required to be registered and are not required to collect sales tax on their casual or isolated sales (see WAC 458-20-106).  Registered persons who make casual or isolated sales (e.g., a law firm which sells its law books) may reduce the taxable selling price by the value of the property traded-in.  The same record keeping requirements apply as explained earlier in this rule.
RETAIL SERVICES -- The exclusion of the value of property traded-in from the selling price tax measure applies only to sales involving tangible property traded-in for tangible property sold.  It does not apply to any transactions involving services which have been statutorily included as "sales at retail" (see RCW 82.04.050).  Thus, for example, a construction contractor may not accept part payment in tangible property to thereby reduce the sales tax measure of the construction contract selling price.  Similarly, a seller of tangible personal property may not accept retail services as part payment to thereby reduce the selling price tax measure.  Such transfers neither qualify as trade-in transfers of tangible property nor "in-kind" transfers.
TRADE-IN FOR RENTAL PROPERTY -- Under RCW 82.04.050, rentals or leases of tangible personal property are "retail sales."  The term "selling price" as amended by Initiative 464 is also the tax measure for such rentals and leases. Thus, where tangible property is traded-in as part payment for the rental or lease of property of like kind (e.g., a used computer against the rental of a new one) the sales tax will apply to all payments after the value of the property traded-in has been depleted or consumed and the lessor of the property actually begins making charges for the lease or rental of tangible property.
When tangible personal property is rented or leased, the "selling price" includes all charges to the renter or lessee for the use of the property rented or leased, including charges designated as insurance, interest and other costs recovered stated separately from the regular rental fee.  When tangible personal property is rented or leased under circumstances that the consideration paid does not represent a reasonable rental for the use of the articles so rented or leased, the "selling price" must be determined as nearly as possible according to the value of such use at the places of use of similar products of like quality and character.  In cases of doubt, all of the pertinent facts should be submitted to the department of revenue for an advisory determination.
REAL PROPERTY TRANSFERS -- The trade-in exclusion does not apply to sales of real property.  It also does not apply where real property is traded-in for tangible personal property.


                 BUSINESS AND OCCUPATION TAX 

The trade-in exclusion affects only the measure of retail sales tax to be collected and paid.  There is no trade-in exclusion for business and occupation tax.  Thus, the gross receipts to be reported under the retailing classification of business and occupation tax continues to be the total value proceeding or accruing from the sale, including the value of property traded-in.
RCW 82.04.070 provides, "The term 'gross proceeds of sales' means the value proceeding or accruing from the sale of tangible personal property . . . without any deduction on account of the cost of property sold, the cost of materials used, labor costs, interest, discount paid, delivery costs, taxes or any other expense whatsoever paid or accrued and without any deduction on account of losses."
Also, the terms "selling price" and "gross proceeds of sales" include items of cost which are the direct obligation of the seller but which the seller may invoice separately to the purchaser.  Examples of such costs are the cost of the contractor's performance bond, the cost of city or state business and occupation taxes of public utility taxes, the cost of insurance protecting the seller and the cost of freight in.  The selling price can be payable in money or otherwise.  If it is payable in whole or in part in property, each party is a seller of the property being transferred.


                           USE TAX 

RCW 82.12.010 defines the measure of the use tax as the "value of the article used."  Under certain circumstances that value is determined by the "selling price" of the article or property used.  Also, this use tax statute provides that the meaning of words in chapter 82.08 RCW (retail sales tax) shall have full force as well with respect to the use tax chapter.  Thus, the Initiative 464 amendment of the definition of "selling price" will apply equally for use tax purposes.  Therefore, the measure of the use tax for tangible property upon which no retail sales tax has been paid (e.g., if it were purchased in another state with no sales tax) is the same "selling price" as defined for retail sales tax purposes.  In such cases the value of the property traded-in will be excluded from the use tax measure.
The consumer-user, or any out-of-state seller who is registered in this state and collects this state's use tax, must retain the sales records reflecting property "traded-in," as explained earlier in this rule.


                    PREPARING TAX RETURNS 

The gross amounts reported under column 2 on the combined excise tax return should be the same amounts under the retailing business and occupation tax (line 18) and the retail sales tax (line 19).  The reduction of the "selling price" tax measure for property traded-in should be reflected as a deduction only under the retail sales tax (column 3, line 19).  Until return forms are amended, this sales tax deduction should be shown on the back side of the form (line 19) under "other deductions" and explained as "traded-in sales." 

[Statutory Authority:  RCW 82.32.300.  86-04-024 (Order 86-2), §458-20-247, filed 1/28/86; 85-02-006 (Order ET 84-6), §458-20-247, filed 12/21/84.]


