This rule was in effect 10/21/85-8/6/95.

WAC 458-20-207  ATTORNEYS. 

The word "attorney" as used herein means an individual engaged in the practice of law.  The term shall also include a professional service corporation organized under chapter 18.100 RCW for the purpose of engaging in the practice of law.


                 BUSINESS AND OCCUPATION TAX 

Attorneys are taxable under the service and other activities classification upon the gross income of the business.  Gross income of the business means the value proceeding or accruing by reason of the transaction of the business engaged in and includes compensation for the rendition of services, all without any deduction on account of expenses or losses.  (See RCW 82.04.070.)  Value proceeding or accruing means consideration actually received or accrued.  (See RCW 82.04.090.)  Thus, under these statutes, the measure of the tax for attorneys includes compensation or consideration for the rendition of legal service.
Attorneys are bound by the rules of professional conduct.  RPC 1.8e prohibits an attorney from financing the expenses of contemplated or pending litigation unless the client remains ultimately liable for such expenses.  An attorney therefore normally acts solely as agent for the client when financing litigation. Accordingly, amounts received from a client for certain expenses of litigation do not constitute income to the attorney.  Thus, such amounts are not part of the business and occupation tax measure.
Sometimes in the regular course of business an attorney may receive amounts from a client for expenses of third party providers incurred in connection with a legal matter other than litigation.  Such amounts are also excluded from the business and occupation tax, but only if the attorney has no obligation for payment other than as agent for the client or equivalent commitment for their payment.
Thus, the following kinds of expenses are not subject to the business and occupation tax where the above requirements are satisfied.
A. Filing fees and court costs.
B. Process server and messenger fees.
C. Court reporter fees.
D. Expert witness fees.
E. Costs of associate counsel.
F. Costs of third party service providers (for example, accountants, appraisers, architects, artists, draftsmen, economists, engineers, investigators, physicians, surveyors, etc.) who provide services to the client which the attorney does not or cannot render, and to whom the attorney has no obligation for payment other than as agent for the client.
G. Registration, licensing or maintenance fees.
H. Title and other insurance premiums.
I. Escrow fees paid to third party escrow agents.
In order to support the exclusion from taxable gross income of any of the foregoing expenses, the attorney must maintain records which indicate the amount of the payment received from the client, the name of the client, the name of the person to whom the attorney has made payment, and a description of the item for which payment was made.  If the foregoing expenses are incurred outside the context of litigation or contemplated litigation, the attorney must maintain records which indicate the amount of the payment received, the name of the client, and the person to whom the attorney makes payment.  In addition, the attorney must provide the person to whom payment is made with written notice that (1) payment is made, or will be made on behalf of a named client, and (2) the attorney assumes no liability for payment, other than as agent for the named client.
General overhead costs are includable in the tax measure even though an attorney may allocate those costs among particular clients. Likewise, any other costs for which the attorney assumes personal liability other than as stated above are includable in the tax measure.
Thus, amounts received to compensate for the following costs are fully subject to tax, even though they may be separately stated on the billings or expressly denominated as costs of the client:
A. Photocopy or other reproduction charges.
B. Long distance telephone tolls.
C. Secretarial expenses.
D. Travel, meals and lodging.
E. Third party service providers (for example, accountants, appraisers, architects, artists, draftsmen, economists, engineers, investigators, physicians, etc.) to whom the attorney assumes personal liability for payment.


                      RETAIL SALES TAX 

Attorneys primarily render professional legal services and are not required to collect the retail sales tax from clients and others paying for such services.  This is so even though the legal services rendered by attorneys may include abstract, title insurance, and escrow business activities which are "retail sales" under the law when performed by persons other than attorneys.
Sales of tangible personal property to attorneys for use in rendering professional services are retail sales upon which the retail sales tax must be collected.  Such sales include, among others, sales of office furniture and equipment, stationery, office supplies, law books, and reference materials.


                           USE TAX 

The use tax applies upon the use within this state of all articles of tangible personal property used in the performance of professional services when such articles have been purchased or acquired under conditions whereby the Washington retail sales tax has not been paid. 

[Statutory Authority:  RCW 82.32.300.  85-20-012 (Order ET 85-4), §458-20-207, filed 9/20/85; Order ET 70-3, §458- 20-207 (Rule 207), filed 5/29/70, effective 7/1/70.]



