This rule was in effect 11/3/91-5/17/01

WAC 458-20-169  Religious, charitable, benevolent, nonprofit service organizations, and sheltered workshops.  (1) Introduction.  Religious, charitable, benevolent, and nonprofit service organizations are subject to business and occupation tax, retail sales tax, and use tax, unless otherwise provided by this section.


(2) Definitions.


(a) "Sheltered workshops" is defined by the law to mean the performance of business activities of any kind on or off the premises of such nonprofit organizations which are performed for the primary purpose of:


(i) Providing gainful employment or rehabilitation services to the handicapped as an interim step in the rehabilitation process for those who cannot be readily absorbed in the competitive labor market or during such time as employment opportunities for them in the competitive labor market do not exist; or


(ii) Providing evaluation and work adjustment services for handicapped individuals.


(b) "Health or social welfare organization" means an organization which renders health or social welfare services as defined below, which is a not-for-profit corporation under chapter 24.03 RCW and which is managed by a governing board of not less than eight individuals none of whom is a paid employee of the organization or which is a corporation solely under chapter 24.12 RCW.  In addition, in order to be exempt of business and occupation tax under RCW 82.04.4297, a corporation shall satisfy the following conditions:


(i) No part of its income may be paid directly or indirectly to its members, stockholders, officers, directors, or trustees except in the form of services rendered by the corporation in accordance with its purposes and bylaws;


(ii) Salary or compensation paid to its officers and executives must be only for actual services rendered, and at levels comparable to the salary or compensation of like positions within the public service of the state;


(iii) Assets of the corporation must be irrevocably dedicated to the activities for which the exemption is granted and, on the liquidation, dissolution, or abandonment by the corporation, may not inure directly or indirectly to the benefit of any member or individual except a nonprofit organization, association, or corporation which also would be entitled to the exemption;


(iv) The corporation must be duly licensed or certified where licensing or certification is required by law or regulation;


(v) The amounts received qualifying for exemption must be used for the activities for which the exemption is granted;


(vi) Services must be available regardless of race, color, national origin, or ancestry; and


(vii) The director of revenue shall have access to its books in order to determine whether the corporation is entitled to this exemption.


(c) "Health or social welfare services" include and are limited to:


(i) Mental health, drug, or alcoholism counseling or treatment;


(ii) Family counseling;


(iii) Health care services;


(iv) Therapeutic, diagnostic, rehabilitative, or restorative services for the care of the sick, aged, or physically-disabled, developmentally-disabled, or emotionally-disabled individuals;


(v) Activities which are for the purpose of preventing or ameliorating juvenile delinquency or child abuse, including recreational activities for those purposes;


(vi) Care of orphans or foster children;


(vii) Day care of children;


(viii) Employment development, training, and placement; and


(ix) Legal services to the indigent;


(x) Weatherization assistance or minor home repairs for low-income homeowners or renters;


(xi) Assistance to low-income homeowners and renters to offset the cost of home heating energy, through direct benefits to eligible households or to fuel vendors on behalf of eligible households; and


(xii) Community services to low-income individuals, families and groups which are designed to have a measurable and potentially major impact on the poverty in the communities of the state.


(d) A "public benefit organization" means an organization exempt from federal income tax under section 501 (c)(3) of the Internal Revenue Code of 1986 as in effect on January 1, 1991.


(i) An organization qualifies as a public benefit organization when the organization has received from the Internal Revenue Service a ruling of tax exemption under section 501 (c)(3) of the Internal Revenue Code.


(ii) An organization qualifies as a public benefit organization if the organization is one chapter or unit in a larger organization, like a church or the boy scouts, and the larger organization has been issued a group section 501 (c)(3) exemption ruling by the Internal Revenue Service.


(iii) An organization qualifies as a public benefit organization if, prior to the auction, the organization has made application to the Internal Revenue Service for section 501 (c)(3) exemption and the effective date of the exemption, when granted, is prior to the auction.


(e) An "auction" means the sale of property and/or services to the highest bidder.


(f) The phrase "more than one auction per year" means more than one auction in any calendar year.


(g) The phrase "conduct or participate in" means actively holding a fund-raising auction.  The mere attendance, purchase of items, or the donation of articles to be sold at an auction conducted by others, is not active participation in an auction.


(h) The phrase "not extend over a period of more than two days" means that an auction is not conducted on more than two consecutive or nonconsecutive calendar days in any seven calendar day period.


(3) Fund raising.  The following applies to the fund-raising activities of religious, charitable, benevolent, and nonprofit service organizations:


(a) Public benefit organization auctions.  Chapter 51, Laws of 1991, effective April 26, 1991, provides to public benefit organizations an exemption from B&O tax and retail sales tax when conducting or participating in an auction.


(i) B&O tax.  Amounts received from sales by a public benefit organization conducting or participating in an auction are exempt from B&O tax, if:


(A) The organization does not conduct or participate in more than one auction per year; and


(B) The auction does not extend over a period of more than two days.


(ii) Retail sales tax.  Retail sales tax does not apply to sales by a public benefit organization conducting or participating in an auction, if:


(A) The organization does not conduct or participate in more than one auction per year; and


(B) The auction does not extend over a period of more than two days.


(iii) Use tax.  An article sold at an auction conducted or participated in by a public benefit organization is subject to use tax.  The use tax on the article purchased at the auction is paid by the buyer.  The use tax due from the buyer is collected at time of registration or licensing in the case of an auto, boats, etc., purchased at the auction.  The use tax due on other items purchased at an auction is remitted by the buyer to the department.  Because the use tax is a complementary tax to the retail sales tax and the legislature intended to exempt an auctioning organization from the collection responsibilities of retail sales tax, the auctioning organization also need not collect the use tax.  See:  WAC 458-20-178.


(iv) Examples.

(A) An organization which has been ruled tax exempt under section 501 (c)(3) by the Internal Revenue Service conducts an auction for fund raising.  This is the only auction conducted by the organization in the calendar year and it is conducted over a two-day period.  The proceeds of the auction are exempt from B&O tax and the sales at the auction are exempt from retail sales tax.


(B) At the auction in example (a)(iv)(A) of this subsection, an automobile has been donated to the organization and is sold.  The buyer of the automobile is liable for use tax on the vehicle purchased.


(C) At the auction in example (a)(iv)(A) of this subsection, tickets for a dinner before the auction and a dance after the auction are sold by the organization.  The exemption from tax only applies to the auction activities.  The dinner-dance activities are taxable when the proceeds, as measured by the lesser of the selling price or the fair market value, exceeds one thousand dollars.  See (d) of this subsection.


(D) A public benefit organization has as part of its structure various suborganizations that have no separate identity or purpose, like a hospital guild.  Both the larger organization and the suborganizations might conduct various fund-raising activities, including auctions.  When the Internal Revenue Service does not consider the suborganizations as separate entities in a single 501 (c)(3) exemption, both the larger organization and the suborganizations are collectively entitled to one exempt auction.  If a second auction is conducted within a calendar year by either the larger organization or suborganizations both auctions are taxable as provided in (d) of this subsection.  However, if a suborganization is considered a separate 501 (c)(3) entity, as evidenced by a group exemption issued by the Internal Revenue Service, then the larger organization and each suborganization included as part of a group section 501 (c)(3) exemption are each entitled to conduct one exempt auction per calendar year.


(b) Meals.  Organizations serving meals for fund-raising purposes are not engaged in the business of making sales at retail and are not required to collect the retail sales tax upon such sales, nor pay the business and occupation tax, if such meals are served no more frequently than once every two weeks and the gross receipts are one thousand dollars or less.


(c) Bazaars/rummage sales.  Organizations conducting bazaars or rummage sales who are not generally engaged in the business of making sales at retail are not required to collect the retail sales tax nor pay the business and occupation tax if such bazaars or rummage sales are conducted no more than twice per year and do not extend over a period of more than two days each, and if the gross receipts from each such bazaar or rummage sale are one thousand dollars or less.


(d) Fund-raising drives/concessions.  When organizations make retail sales in the course of annual fund-raising drives, other than a public benefit organization auction as provided above, or make such sales through concessions operated no more than twice a year which do not extend over a period of more than two days each, for the support of various benevolent, athletic, recreational, or cultural programs, the retail sales tax and business and occupation tax need not be accounted for if the gross receipts from each such annual fund-raising drive or concession are one thousand dollars or less.


(i) Persons who serve fund-raising meals, conduct bazaars/rummage sales, or fund-raising drives/concessions more frequently than provided in (a), (b), or (c) of this subsection, or receive more than the amounts allowed therein, are required to report and pay tax upon their gross receipts from all such activities.


(ii) When an organization conducts a taxable fund-raising event, the measure of the tax for all purposes is the lesser of the selling price or the fair market value of the item sold.  The excess of the selling price over the fair market value is a nontaxable donation.  The department will accept an organization's reasonable allocation of the fair market value and donation portions of the sales proceeds.  When a merchant or professional donates an item to be sold, the fair market value is its ordinary retail selling price.  Donors of items to be sold are not liable for use tax on the items donated.  The fair market value of homemade items, items which are not commercially sold (e.g., art work or pottery) is the value of materials used.  Some items may have no fair market value.  For example, the right to conduct a school band at a concert, the right to serve as honorary mayor for a day, or the right to be the dinner guest at someone's home each has no fair market value.  Receipts from items sold which have no fair market value are considered nontaxable donations to the organization.  An organization may advertise that the selling price includes retail sales tax.  An organization may "advertise" by posting a sign that applicable retail sales tax is included in the listed price, or, the organization may add a statement in its written advertising that applicable sales tax will be included in the price.
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TOTAL

$1,330
$1,560
$305
$1,205
$50
In this example, retail sales tax is due on $1,205.  If the selling price had included sales tax and the sales tax rate is 7.8%, sales tax due of $87.19 is computed as follows:  $1,205 divided by 1.078 = $1,117.81, the new tax measure.  $1,117.81 x .078 = $87.19.  Retailing and service B&O receipts in the amounts of $1,205 and $50 respectively, must be reported.  If the organization's total gross receipts, other than dues and donations, exceeds $12,000 in the calendar year, B&O tax is due.


(4) Prepared meals for certain persons.  Neither the retail sales tax nor the use tax applies to prepared meals provided to senior citizens, disabled persons, or low-income persons by not-for-profit organizations organized under chapter 24.03 or 24.12 RCW.


(5) Sheltered workshops.  The gross income received by nonprofit organizations from the business activities of "sheltered workshops" is exempt from the business and occupation tax.


(6) Health or social welfare services.  In computing business tax there may be deducted amounts received from the United States or any instrumentality thereof or from the state of Washington or any municipal corporation or political subdivision thereof as compensation for, or to support, health or social welfare services rendered by a health or social welfare organization or by a municipal corporation or political subdivision, except deductions are not allowed for amounts that are received under an employee benefit plan.


(7) Other activities.  In every case where such organizations conduct business activities other than as outlined above, the retail sales tax and business and occupation tax are fully applicable to the gross sales made and merchandise may be purchased for resale without paying the retail sales tax by furnishing vendors with resale certificates as prescribed in WAC 458-20-102.

[Statutory Authority:  RCW 82.32.300.  91-21-001, ' 458-20-169, filed 10/3/91, effective 11/3/91; 88-21-014 (Order 88-7), ' 458-20-169, filed 10/7/88; 86-02-039 (Order ET 85-8), ' 458-20-169, filed 12/31/85; 83-07-033 (Order ET 83-16), ' 458-20-169, filed 3/15/83.  Statutory Authority:  RCW 82.01.060(2) and 82.32.300.  78-07-045 (Order ET 78-4), ' 458-20-169, filed 6/27/78; Order ET 70-3, ' 458-20-169 (Rule 169), filed 5/29/70, effective 7/1/70.]
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