This rule was in effect 9/24/08-10/3/92.


WAC 458-20-164  INSURANCE AGENTS, BROKERS AND SOLICITORS. 

The words "agent," "broker," and "solicitor," as used herein mean respectively, a person licensed as such under the provisions of chapter 48.17 RCW.


                 BUSINESS AND OCCUPATION TAX 

Every person acting in the capacity of agent, broker, or solicitor is presumed to be engaging in business and is taxable under the insurance agents and brokers classification upon the gross income of the business unless such person is a bona fide employee.  The burden is upon such person to establish the fact of his status as an employee.  (See WAC 458-20-105 Employees.)  Gross income of the business is determined by the amount of gross commissions received or retained, not by the gross premiums paid by the insured.
The term "gross income of the business" includes gross income from commissions, fees or other emoluments however designated which the agent, broker, or solicitor receives or becomes entitled to receive but does not include amounts held in trust for the insurer or the client.  (See also WAC 458-20-111 - Advances and reimbursements.)
No deduction is allowed for commissions, fees, or salaries paid to other agents, brokers, or solicitors nor for other expenses of doing business.
Where an insurance association, licensed as a broker, agent or solicitor negotiates with a public body for the placement of its insurance coverage and arranges for the servicing of such insurance through a broker, agent or solicitor and there is an agreement between the association and the broker, agent or solicitor and the prospective insured that the commission on the policy premium will be shared, the entity receiving the commission need only include in gross income its share of the commission.  It need not include in gross income the portion of the commission earned by the other broker, agent and/or solicitor nor need the other broker, agent and/or solicitor include in gross income the portion retained by the entity which first receives payment.
(For tax liability of insurance adjusters, see WAC 458-20-212.)
SPECIAL CLASSIFICATION FOR CERTAIN MANAGING GENERAL AGENTS.  Under RCW 82.04.280(5) persons representing and performing services for fire or casualty insurance companies as independent resident managing general agents are subject to tax at the prevailing rate upon the gross income of the business.  In view of the small number of persons falling in this special category, no separate classification line on excise tax returns (Form 2406) has been provided for reporting this income; it should be shown on line 1 of the return with the explanatory note:  "Income for insurance managing general agent taxable under RCW 82.04.280(5)."
Any person claiming to fall within this tax classification must demonstrate:
(1) That he is licensed as a resident general agent by the insurance commissioner; and 
(2) That he performs the following independent manager functions:
(a) Pays all sales and/or production expense; including salaries of special field representatives, underwriters, and inspectors as well as all office expenses of rent, supplies, secretarial help, etc.
(b) Bills all premiums for the company so represented.
(c) Directly contracts for or hires all selling agents.
(d) Exercises final responsibility with respect to selecting risks and underwriting matters.
(e) Makes all arrangements for reinsurance.
(f) Handles all claims adjustments directly with the insured (by his own staff or through hiring an independent adjuster).
Persons wishing to claim qualification for this special insurance agent classification should request forms from the department of revenue to make application therefor.
Revised December 12, 1968. 

[Statutory Authority:  RCW 82.32.300.  83-17-099 (Order ET 83-6), § 458-20-164, filed 8/23/83; Order 70-5, §458-20-164 (Rule 164), filed 6/22/70.]


