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Excise Tax Advisories (ETA) are interpretive statements issued by the Department of Revenue under authority of RCW 34.05.230.   ETAs explain the Department’s policy regarding how tax law applies to a specific issue or specific set of facts.  They are advisory for taxpayers; however, the Department is bound by these advisories until superseded by Court action, Legislative action, rule adoption, or an amendment to or cancellation of the ETA. 
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RULES BEING REVISED AS A RESULT OF 1993 AND 1994 LEGISLATION

Issued November 15, 1994


(1) Introduction.  The Department of Revenue is in the process of revising a number of its excise tax rules to conform with law changes made during the 1993 and 1994 legislative sessions. There may be some delay in getting affected rules revised within a short period of time due to the volume of these changes, limited staff, the need for careful deliberation, and the desire to involve taxpayers in the rule-making process.  This bulletin is intended to provide a summary of the law changes, identify the excise tax rules being revised, identify the temporary defects in specific existing rules, and identify the changes which are being considered.  Unless otherwise indicated, the law changes became effective July 1, 1993. 


Much of the information in this ETB was previously contained in WAC 458-20-901 which was filed on an emergency basis and which has now expired.  Emergency rules have a limited life.  Rather than refile this emergency rule, this information is being placed in this bulletin and will continue to be effective until such time as the revisions to the rules identified below are adopted.  Changes in the law take precedence over administrative rules in the case of conflicts.  (See ETB 900.)  In order to assist taxpayers, the following summarizes the major legislative changes and the rules which have been identified for revision.  Taxpayers who report their taxes in the manner discussed below will not be penalized as the result of subsequent changes of interpretation through the issuance of permanent rules for periods prior to the issuance of the revised rule. 


It is not the intent of this ETB to discuss all 1993 and 1994 excise tax changes, but only those changes which have not been included within the permanent rules of the Department.


(2)  Summary of major legislative changes.  The following is a summary of the major changes to the business and occupation (B&O) tax, retail sales tax, and use tax which have not yet been incorporated in excise tax rules:


(a)  Retail sales tax.  Retail sales tax was extended to a number of new services effective July 1, 1993.  These services are now subject to the retailing B&O tax and retail sales tax.  For the most part, these services were previously taxable under the service and other business activities classification of the B&O tax.  Refer to subsection (3) for a detailed list and discussion of the services which have been added as retail sales.  


(b)  New selected business services B&O tax.  There is a new B&O tax classification which applies to certain services generally provided to businesses.  (See RCW 82.04.055(1).) These services were previously subject to the service and other business activities tax classification.  This tax classification has a higher tax rate than the service B&O tax classification.  Refer to subsection (4) for a list and discussion of the services which are subject to the selected business services tax. You should also refer to RCW 82.04.055(2) for the specific exclusions from this tax classification.


(c)  New financial services B&O tax.  There is a new B&O tax classification which applies to persons engaged in banking, loan, security, investment management, investment advisory, or other financial businesses.  These services had previously been taxable under the service and other business activities tax classification.  This tax classification applies to all income derived from the listed activities, including investment and interest income.  However, interest income received by persons selling tangible personal property continues to be taxable under the service B&O tax classification since such sellers are not considered to be in a financial business by reason of making installment sales.  See RCW 82.04.290. 


(e)  Birth control prescriptions.   The law previously contained an exemption from retail sales tax for prescription drugs or other substances which are prescribed and  dispensed for the diagnosis, cure, mitigation, treatment, or prevention of disease or other ailments in humans.  This exemption did not include birth control prescriptions since pregnancy was not considered to be an ailment.  The exemption now includes drugs and other substances which are prescribed by a physician for family planning purposes, including prevention of conception.  The exemption is also available to family planning clinics that are under contract with the department of health to provide family planning services.


(h)  Health maintenance organizations, health care service contractors, certified health plans.  Health maintenance organizations and health care service contractors were previously taxable under the service B&O tax classification.  Effective January 1, 1994, these taxpayers are subject to a tax on premiums and prepayments which will be administered by the insurance commissioner's office.  To the extent that income is taxable for this "insurance premiums" tax, the B&O tax will not apply.  Co-payments or deductibles paid by the patient continue to be taxable for the B&O tax.  Amounts received from the United States or any instrumentalities thereof as prepayments for health care services provided under Title XVIII (medicare) of the federal social security act will not become subject to the premiums tax until July 1, 1997 and will continue to be subject to the B&O tax until that date.


(i)  Sales of vessels to foreign residents.  For sales of vessels, retail sales tax is not due for sales to foreign residents after July 25, 1993, even though delivery is taken in Washington, if all the requirements for exemption are met.  This exemption is the result of passage of SSB 5368, Chapter 119, Laws of 1993.  See RCW 82.08.02665.  The documentation requirements now in WAC 458-20-238 will apply to foreign residents as well as residents from other states.  This exemption is not available and  retail sales tax does apply to these sales if the vessel will be used in Washington for longer than forty-five days.     


(k)  Tax deferrals.  The tax deferral programs have been extended.


(m)  Printing and publishing.   RCW 82.04.280 was amended by 1993 legislation to remove publishers of magazines and periodicals from the publishing B&O tax classification.  This made advertising income received by publishers of magazines and periodicals subject to the service B&O tax.  Chapter 112, Laws of 1994, restored the publishing B&O tax classification for publishers of periodicals or magazines.  This change was retroactive to July 1, 1993.  However, refunds cannot be made if the service B&O tax was paid on advertising income between July 1, 1993 and March 28, 1994, the effective date of the 1994 legislation.   The 1994 legislation reinstated the publishing B&O tax on advertising income received by publishers of periodicals and magazines.  


(3)  Detailed Information - New retail services.  A number of new services have been added to the definition of a retail sale.  These service providers continue to be subject to payment of the retail sales tax on purchases of equipment which is used in providing the service.  The following services have been added and are now subject to the retail sales tax and have not yet been included in permanent rule revisions:


(a)  Service charges for professional sports tickets.  This involves the purchase of tickets to professional sporting events when the tickets are purchased from independent ticket agents and the agent makes a charge for providing this service.  The fee for handling the sale of tickets to attend professional sporting events is subject to the retail sales tax, and includes amounts identified as a service charge, handling fee, and mailing charge.  See RCW 82.04.050(3)(f).  The local retail sales tax will be based on the location of the seller used by the purchaser in making the purchase.  The admission charge to the event is not subject to the retail sales tax.  The fee for handling the sale of tickets to cultural events, nonprofessional sports events, or other events is not a retail sale and this income continues to be taxable under the service classification.  The Department proposes to issue WAC 458-20-261 to deal with this subject.


(b)  Guided tours and charters.  Charges for guided tours and guided charters in Washington are subject to retail sales tax.  The Department has filed WAC 458-20-258 as an emergency rule to provide interim tax reporting information until the permanent rule can be adopted.


(c)  Physical fitness services.  This includes all activities or services related to physical fitness such as weight lifting, providing running tracks, exercise equipment, aerobics classes, personal trainers, etc.  Certain activities, such as swimming, racquet ball, tennis, etc., were previously a retail sale and continue to be taxable as such.  Physical fitness services do not include self-defense classes, martial arts classes, yoga, or stress-management classes.  For persons who are engaged in these activities and who receive the income in the form of dues and initiation fees, WAC 458-20-114 explains the available methods for determining the taxable income and for allocating the income under the appropriate tax classifications.  This applies to all organizations offering these services, including health fitness clubs, parks and recreation departments, and hospitals.  Organizations which have not previously had to allocate their income under WAC 458-20-114 should contact the Department for assistance in calculating the percentage of dues which should be allocated as retail sales as a result of this change in the law.


However, the law was amended by the 1994 legislature to provide a retail sales tax exemption for physical fitness classes provided by local government and for certain personal service, such as physical fitness services, performed by nonprofit youth organizations involved in character building of youth.  See chapter 85, Laws of 1994 and RCW 82.04.4271.  These services were subject to the retail sales tax for the period July 1, 1993 through June 30, 1994.


(d)  Tanning and tattoo services. 


(e)  Escort and dating services.

(f)  Steam, sauna and Turkish baths.

(g)  Massage services.  However, massage services which are performed as part of physical therapy services will not be considered retail sales.  For purposes of this bulletin, "physical therapy services" are defined as a treatment plan for physical illness, injury, or accident ordered or prescribed by a doctor.  Physical therapy services will not be considered to be retail activities regardless of who performs the services.  Physical therapy services, when performed under a doctor's order, will continue to be taxable under the service and other business activities classification, including any massage services which are part of the physical therapy. The therapist must keep a copy of the doctor's referral on file. 


(h)  Equipment rental with operator.  The law now defines equipment rental with operator services as a retail sale.  However, where the charge is not for the rental of equipment with an operator, but is for providing subcontract services, the income will be taxable based on the nature of the services performed.  For example, a person who provides transportation services will continue to be taxable under the appropriate public utility tax classification even though equipment and an operator are involved in providing the service.  This also includes stevedoring, public road construction and similar activities.  Though not determinative, the department will consider the type of contract in determining if the sale is in the nature of a rental of equipment with operator or is in the nature of a contract where the contractor has the responsibility to perform activities to contract specifications.  Persons who provide the services of equipment with an operator are the consumers of the equipment and subject to retail sales or use tax on equipment purchases. 


The Department will address these changes primarily in WAC 458-20-211, but is also considering revisions to those rules dealing with construction activities such as WAC 458-20-170 and 171.  WAC 458-20-180 (Rule 180) indicates that mere loading is a service B&O activity.  If this loading is performed with operated equipment, this is a retail sale. Rule 180 will be revised to clarify this.       


(4)  Selected business services.  These services are taxable at the new rate unless specifically exempted under RCW 82.04.055.  Though these services are generally performed for businesses, the services are not required to be performed for businesses to be taxable at the new rate.  The new B&O tax classification for selected business services includes the following services:


(a)  Stenographic, secretarial, and clerical services.  However, this does not include persons who operate employment offices which provide temporary or permanent employees.  Persons operating employment offices who receive a fee for providing temporary or permanent employees continue to be taxable under the service and other business tax classification.


(b)  Computer services.   This category includes but is not limited to computer programming, custom software modification, custom software installation, custom software maintenance, custom software training, and computer systems design.  The sale of software which will be sold to multiple users (generally referred to as "canned software") will continue to be a retail sale.  The change in the law is to make those computer services which were previously taxed under the service classification taxable under this new B&O tax classification.


(c)  Data processing services.  This category includes but is  not limited to word processing, data entry, data retrieval, data search, information compilation, payroll processing, business accounts processing, data production, and other computerized data and information storage or manipulation.  Data processing services also includes the use of a computer or computer time for data processing, whether the processing is performed by the provider of the computer or by the purchaser or other beneficiary of the service.


(d) Information services.  Information services include but are not limited to electronic data retrieval or research that entails furnishing financial or legal information, data or research, general or specialized news, or current information unless such news or current information is furnished to a newspaper publisher or to a radio or television station licensed by the federal communications commission.


(e) Legal, arbitration, and mediation services.  This includes but is not limited to paralegal services, legal research services, and court reporting services.


(f) Accounting, auditing, actuarial, bookkeeping, tax preparation, and similar services.

(g) Design services.   Design services, whether performed by a certified, noncertified, or licensed person, includes and is not limited to the following:


(i) Engineering services, including civil, electrical, mechanical, petroleum, marine, nuclear, and design engineering, machine designing, machine tool designing, and sewage disposal system designing;


(ii) Architectural services, including but not limited to:  structural or landscape design or architecture, interior design, building design, building program management, and space planning.


(h) Business consulting services.  Business consulting services are those primarily providing operating counsel, advice, or assistance to the management or owner of any business, private, nonprofit, or public organization, including but not limited to those in the following areas:  administrative management consulting, general management consulting, human resource consulting or training, management engineering consulting, management information systems consulting, manufacturing management consulting, marketing consulting, operations research consulting, personnel management consulting, physical distribution consulting, site location consulting, economic consulting, motel, hotel, and resort consulting, restaurant consulting, government affairs consulting, and lobbying.


(i)  Business management services.   This includes, but is not limited to, administrative management, business management, and office management.  Property management or property leasing, motel, hotel, and resort management, and automobile parking management are not taxable under this classification and remain taxable under the service and other business activities classification.


(j) Protective services.   This includes, but is not limited to, detective agency services and private investigating services, armored car services, guard or protective services, lie detection or polygraph services, and security system, burglar, or fire alarm monitoring and maintenance services.


(k) Public relations or advertising services.   This includes, but is not limited to, layout, art direction, graphic design, copy writing, mechanical preparation, opinion research, marketing research, marketing, or production supervision.  It does exclude services provided as part of broadcast or print advertising.  Services performed as part of broadcast or print advertising continue to be taxable under the service and other business activities tax classification.


(l) Aerial and land surveying, geological consulting, and real estate appraising.

(5)  Administrative rules being revised.  There are a number of administrative rules of the department which will not be entirely correct until revised.  The information provided above when compared with the existing rules should allow taxpayers to identify the specific items in the rule which are no longer correct.  If you have any uncertainty of your tax liability, you are encouraged to contact the department to obtain answers to specific tax questions.  The following rules are being revised and the date shown is the last revision date.  If you have a rule which has been adopted after the date of this bulletin, it will have incorporated the 1993 and 1994 legislative changes.


(a)  WAC 458-20-103  Time and place of sale.  Last filed for adoption with the code reviser on May 25, 1982.


(b)  WAC 458-20-114  Nonbusiness income--Bona fide initiation fees, dues, contributions, tuition fees and endowment funds.  Last filed for adoption with the code reviser on December 31, 1985.


(c)  WAC 458-20-127  Magazines and periodicals.  Last filed for adoption with the code reviser on October 5, 1989.


(d)  WAC 458-20-138  Personal services rendered to others.  Last filed for adoption with the code reviser on May 29, 1970.


(e)  WAC 458-20-143  Publishers of newspapers, magazines, and periodicals.  Last filed for adoption with the code reviser on August 1, 1983.


(f)  WAC 458-20-146  National and state banks, mutual savings banks, savings and loan associations and other financial institutions.  Last filed for adoption with the code reviser on March 15, 1983.


(g)  WAC 458-20-155  Information and computer services.  Last filed for adoption with the code reviser on September 20, 1985.


(h)  WAC 458-20-170  Constructing, and repairing of new or existing buildings or other structures upon real property.  Last filed for adoption with the code reviser on September 8, 1987.


(i)  WAC 458-20-171  Building, repairing or improving streets, roads, etc., which are owned by a municipal corporation or political subdivision of the state or by the United States and which are used primarily for foot or vehicular traffic.  Last filed for adoption with the code reviser on July 22, 1971.


(j)  WAC 458-20-183  Amusement and recreation activities and businesses.  Last filed for adoption with the code reviser on June 1, 1984.


(k)  WAC 458-20-18801  Prescription drugs, prosthetic and orthotic devices, ostomic items, and medically prescribed oxygen. Last filed for adoption with the code reviser on February 18, 1992.


(l)  WAC 458-20-194  Doing business inside and outside the state.  Last filed for adoption with the code reviser on March 30, 1983.


(m)  WAC 458-20-207  Attorneys. Last filed for adoption with the code reviser on September 20, 1983.


(n)  WAC 458-20-211  Leases or rental of tangible personal property, bailments.  Fast filed for adoption with the code reviser on August 11, 1987.


(o)  WAC 458-20-218  Advertising agencies. Last filed for adoption with the code reviser on March 30, 1983.


(p)  WAC 458-20-224  Service and other business activities. Last filed for adoption with the code reviser on September 3, 1986.


(q)  WAC 458-20-228  Returns, remittances, penalties, extensions, interest, stay of collection.  Last filed for adoption with the code reviser on January 8, 1992.


(r)  WAC 458-20-233  Tax liability of medical and hospital service bureaus and associations and similar health care organizations.  Last filed for adoption with the code reviser on May 29, 1970.


(s)  WAC 458-20-238  Sales to nonresidents of watercraft requiring Coast Guard registration or documentation. Last filed for adoption with the code reviser on October 17, 1983.


(t)  WAC 458-20-240  Manufacturers, tax credits.  Last filed for adoption with the code reviser on August 16, 1988. 


(u) WAC 458-20-24001 Sales and use tax deferral--Manufacturing and research/development facilities. Last filed for adoption with the code reviser on August 16, 1988.


(v)
WAC 458-20-24002 Sales and use tax deferral--New manufacturing and research/development facilities. Last filed for adoption with the code reviser on August 16, 1988.


(w)  WAC 458-20-258  Travel agents and tour operators.  Last filed for adoption with the code reviser on August 2, 1990.


(x)
WAC 458-20-189  Sales to and by the state of Washington, counties, cities, school districts and other municipal subdivisions.  Last filed for adoption with the code reviser on September 3, 1986.


(y)
WAC 458-20-180 Motor transportation, urban transportation.  Last filed for adoption with the code reviser on March 15, 1983.
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