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Excise Tax Advisories (ETA) are interpretive statements issued by the Department of Revenue under authority of RCW 34.05.230.   ETAs explain the Department’s policy regarding how tax law applies to a specific issue or specific set of facts.  They are advisory for taxpayers; however, the Department is bound by these advisories until superseded by Court action, Legislative action, rule adoption, or an amendment to or cancellation of the ETA. 


NUMBER: 314.12.178



                     CONVERSION DATE: July 1, 1998


Excise Tax Advisory

Number: 046.04.170

                                              Conversion Date:  July 1, 1998


INVENTORY DONATED TO CHARITY SUBJECT TO USE TAX

Issued January 20, 1967

Cancelled effective February 15, 2001


Are products donated to charitable organizations by a donor who owns the products but has not used them, subject to assessment of Use Tax?


The taxpayer was assessed Use Tax on charitable contributions of products he maintained in his inventory.  The taxpayer claimed that he did not "use" the products as the act of donation cannot be construed to be "use".  The taxpayer also pointed out that the language of the statute including the first act of dominion or control over tangible personal property as a "use" does not apply because the donation of the product was the last, not the first, act of dominion or control which he exercised over the products.


The Tax Commission noted the terms "use", "used", "using" or "put to use" are defined by RCW 82.12.010(2) to



". . .  have their ordinary meaning, and shall mean the first act within this state by which the taxpayer takes or assumes dominion or control over the article of tangible personal property (as a consumer), and include installation, storage, withdrawal from storage, or any other act preparatory to subsequent actual use or consumption within this state."


The Tax Commission ruled that the taxpayer clearly "used" the products he donated to charity within the terms of the statute and the assessment was sustained.  The Commission stated that the taxpayer in his analysis of the statute apparently overlooked the parenthetical phrase "as a consumer".  In
other words, "use" is defined to include the first act of dominion or control over tangible personal property as a consumer.  "Consumer" is defined by RCW 82.04.190 to include any person who purchases, acquires, owns, holds, or uses tangible personal property other than for the purpose of resale as tangible personal property in the regular course of business.  Since the tax​payer did not resell the products in question but rather,  donated them, he was a "consumer" under the statute and his first act of dominion or control as a consumer gave rise to the Use Tax liability.  This decision follows Published Rule 178, "Use Tax", which provides that:



". . . the person liable for the tax is the . . . donor and . . . donee, if the tax is not paid by the . . . donor . . ."PRIVATE 

	
	

	
ETBS have been made Excise Tax  Advisories, and have retained their old number.   Advisories with a 2 (plus three digits) are new advisories, ETBs that have been revised and readopted after review under the Department’s regulatory improvement program, or advisories that have been revised and/or readopted. 

To inquire about the availability of receiving this document in an alternate format for the visually impaired or language other than English, please call (360)753-3217.  Teletype (TTY) users please call 1-800-451-7985.
	Please direct comments to:

Department of Revenue

Legislation & Policy Division

P O Box 47467

Olympia, Washington 98504-7467

(360) 753-4161  eta@DOR.wa.gov




Page 1


Page 2

